UIdaho Law

Digital Commons @ UIdaho Law
Not Reported

Idaho Supreme Court Records & Briefs

12-22-2015

State v. Kralovec Respondent's Brief Dckt. 42760

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported
Recommended Citation
"State v. Kralovec Respondent's Brief Dckt. 42760" (2015). Not Reported. 2103.
https://digitalcommons.law.uidaho.edu/not_reported/2103

This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Not Reported by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please
contact annablaine@uidaho.edu.

IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)

Plaintiff-Respondent,

No. 42760

)

)
)

v.
THOMAS JOHN KRALOVEC,
Defendant-Appellant.

COPY

_____________

Ada Co. Case No.
CR-2014-1842

)
)
)
)
)

BRIEF OF RESPONDENT

APPEAL FROM THE DISTRICT COURT OF THE FOURTH JUDICIAL
DISTRICT OF THE STATE OF IDAHO, IN AND FOR THE
COUNTY OF ADA

HONORABLEJASOND.SCOTT
District Judge

LAWRENCE G. WASDEN
Attorney General
State of Idaho
PAUL R. PANTHER
Deputy Attorney General
Chief, Criminal Law Division

DEBORAH WHIPPLE
Nevin, Benjamin, McKay
& Bartlett LLP
303 W. Bannock
P. 0. Box 2772
Boise, Idaho 83701
(208) 343-1000

KENNETH K. JORGENSEN
Deputy Attorney General
Criminal Law Division
P. 0. Box 83720
Boise, Idaho 83720-0010
(208) 334-4534
ATTORNEYS FOR
PLAINTIFF-RESPONDENT

ATTORNEY FOR
DEFENDANT-APPELLANT

FIL
DEC 22 2015
Entered on ATS b y _

TABLE OF CONTENTS
PAGE

TABLE OF AUTHORITIES .................................................................................... ii
STATEMENT OF THE CASE ................................................................................ 1
Nature Of The Case ................................................................................... 1
Statement Of The Facts And Course Of The Proceedings ......................... 1
ISSUES .................................................................................................................3
ARGUMENT ..........................................................................................................4
I.

II.

Ill.

Kralovec's Argument That The Evidence Is
Insufficient To Support The Verdict Is Meritless ............................... 4
A.

Introduction ...........................................................................4

B.

Standard Of Review .............................................................. 4

C.

The Evidence Was Sufficient To Support
The Verdict. ........................................................................... 5

Kralovec Has Failed To Show That Evidence
Of Events Prior To His Arrival At The Jail Was
Inadmissible .....................................................................................6
A.

Introduction ...........................................................................6

B.

Standard Of Review ..............................................................7

C.

The District Court Did Not Abuse Its
Discretion When It Admitted The Recording
Of Kralovec's Interaction With Officer Miller .......................... 7

Kralovec Has Shown No Abuse Of Sentencing
Discretion .........................................................................................9
A.

Introduction ........................................................................... 9

B.

Standard Of Review .............................................................. 9

Kralovec Has Failed To Show Fundamental
Error ............................................................................. 10

CERTIFICATE OF MAILING ............................................................................... 11

ii

TABLE OF AUTHORITIES
CASES

PAGE

State v. Harris, 141 Idaho 721, 117 P.3d 135 (Ct. App. 2005) ............................. 7
State v. Hart, 112 Idaho 759, 735 P.2d 1070 (Ct. App. 1987) .............................. 4
State v. Huohes, 130 Idaho 698, 946 P.2d 1338 (Ct. App. 1997) ........................ 4
State v. Knutson, 121 Idaho 101, 822 P.2d 998 (Ct. App. 1991 ) .......................... 4
State v. Perry, 150 Idaho 209, 245 P.3d 961 (2010) ...................................... 9, 10
State v. Reyes, 121 Idaho 570, 826 P.2d 919 (Ct. App. 1992) ............................. 4
State v. Ruiz, 150 Idaho 469, 248 P.3d 720 (2010) ............................................. 7
State v. Salazar, 153 Idaho 24, 278 P.3d 426 (Ct. App. 2012) ............................. 7
State v. Sheahan, 139 Idaho 267, 77 P.3d 956 (2003) ........................................ 7

STATUTES
I. C. § 18-115 ........................................................................................................ 6
1.C. § 18-903 ........................................................................................................ 5

RULES
I.R.E. 403 ............................................................................................................. 7
I.R.E. 404(b) ......................................................................................................... 7

iii

STATEMENT OF THE CASE
Nature Of The Case
Thomas John Kralovec appeals from his conviction for battery on a jailer.

Statement Of The Facts And Course Of The Proceedings
A police officer brought Kralovec to the Ada County Jaii. (Triai Tr., p. 162,
L. 11 - p. 168, L. 11; p. 245, L. 25- p. 250, L. 25; p. 287, L. 10- p. 291, L. 3; p.
321, L. 14 - p. 327, L. 2; p. 352, L. 11 - p. 364, L. 2; State's Exhibits 1, 6.)
Kralovec was drunk, angry, abusive and violent. (Trial Tr., p. 168, L. 12 - p. 181,
L. 2; p. 251, L. 1 - p. 259, L. 24; p. 291, L. 4 - p. 304, L. 13; p. 327, L. 4 - p. 335,

L. 6; p. 364, L. 3 - p. 375, L. 2; State's Exhibits 1, 6.) While deputies were
attempting to process him he kicked Deputy Michaelson in the shoulder, injuring
him. (Trial Tr., p. 181, L. 10 - p. 187, L. 23; p. 259, L. 25 - p. 275, L. 13; p. 304,

L. 14 - p. 311, L. 18; p. 335, L. 7 - p. 340, L. 16; p. 375, L. 10 - p. 394, L. 15;
State's Exhibits 1, 1-9 through 1-11.)
The state charged Kralovec with battery on a jailer. (R., pp. 34-35, 16364.)

The case was assigned to Judge Scott. (R., p. 33.)

Following a trial

presided over by Judge Hoff (R., pp. 140, 156, 165-79; Trial Tr., p. 9, L. 4), the
jury convicted Kralovec as charged (R., p. 211).
After the trial, Kralovec moved to have Judge Hoff preside over sentencing
or, in the alternative, have Judge Scott "listen to the audio" of the jury trial. (R., p.
218.)

The judge denied the motion, stating that the defense could "argue at

sentencing any evidence." (Id.)

1

The district

imposed a sentence

determinate but suspended

sentence and ordered probation

with one year
(R.,

Kralovec filed a notice of appeal timely from entry of judgment. (R., pp.

233-35.)
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ISSUES
Kralovec states the issues on appeal as:
A.

Did the State present constitutionally sufficient evidence?

B.

Did the District Court err in admitting the audio evidence of
Mr. Kralovec's encounter with and transportation by Officer
Miller as res gestae and intent evidence under IRE 404(b)?

C.

Did the sentencing judge who did not preside over the trial
abuse his discretion in refusing to review the trial transcripts
and exhibits prior to sentencing?

(Appellant's brief, pp. 13-14 (citations and arguments omitted).)
The state rephrases the issues as:
1.

Has Kralovec failed to show that the evidence, which includes the
testimony of several eye-witnesses and photographic evidence, is
insufficient to support the verdict?

2.

Has Kralovec failed to show that evidence of events prior to his arrival at
the jail was inadmissible?

3.

Has Kralovec failed to show any abuse of sentencing discretion?

3

ARGUMENT
I.
Kralovec's Argument That The Evidence Is Insufficient To Support The Verdict Is
Meritless
A.

Introduction
Kralovec contends the evidence was insufficient to support the jury's guilty

verdict because video of the event makes it "clear that Mr. Kralovec did not kick
Deputy Michaelson" and, even if he did, he did so without intent to use force.
(Appellant's brief, pp. 14-16.) This argument is frivolous.

B.

Standard Of Review
An appellate court will not set aside a judgment of conviction entered upon

a jury verdict if there is substantial evidence upon which a rational trier of fact
could have found the essential elements of the crime beyond a reasonable
doubt. State v. Reyes, 121 Idaho 570, 826 P.2d 919 (Ct. App. 1992); State v.
Hart, 112 Idaho 759, 761, 735 P.2d 1070, 1072 (Ct. App. 1987). In conducting
this review the appellate court will not substitute its view for that of the jury as to
the credibility of witnesses, the weight to be given to the testimony, or the
reasonable inferences to be drawn from the evidence.

State v. Knutson, 121

Idaho 101, 822 P.2d 998 (Ct. App. 1991 ); Hart, 112 Idaho at 761, 735 P.2d at
1072.

Moreover, the facts, and inferences to be drawn from those facts, are

construed in favor of upholding the jury's verdict.

State v. Hughes, 130 Idaho

698, 701, 946 P.2d 1338, 1341 (Ct. App. 1997); Hart, 112 Idaho at 761, 735 P.2d
at 1072.

4

The Evidence Was Sufficient To Support The Verdict
Battery is

"[w]illful and unlawful use

force or

the

person of another," the "[a]ctual, intentional and unlawful touching or striking
another person against the will of the other," or "[u]nlawfully and intentionally
causing bodily harm to an individual." I.C. § 18-903. (See also R., pp. 193-94
Uury instructions defining elements of crime and limiting battery to a kick to the
shoulder).) The evidence presented supports the jury's verdict under all of these
theories.
The evidence supports the jury's finding that Kralovec kicked Deputy
Michaelson in the shoulder.

Deputy Michaelson testified that Kralovec kicked

him in the shoulder. (Trial Tr., p. 375, L. 16 - p. 377, L. 7. 1) This testimony was
corroborated by the testimony of the other witnesses. (Trial Tr., p. 181, L. 10 - p.
187, L. 23; p. 259, L. 25 - p. 275, L. 13; p. 304, L. 14 - p. 311, L. 18; p. 335, L. 7
- p. 340, L. 16.)

Moreover, the testimony was corroborated by video and

photographic evidence.

(State's Exhibits 1, 1-9 through 1-13.)

Deputy

Michaelson even identified the place in the video and still photographs taken
from the video where the battery occurred, testifying that although the kick itself
is not visible in the video (because his body and the bodies of the other deputies
are between the camera and Kralovec), it is possible to see his shoulder being

Deputy Michaelson's testimony is entirely unmentioned in appellate counsel's
argument regarding the sufficiency of the evidence. (Appellant's brief, pp. 1416.) Appellate counsel argues only that she watched the video and has
personally concluded that the kick did not happen. (Id.) This argument is
specious.
1
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forced back by

kick. (Trial

380, L. 9 -

388, L. 1; State's Exhibits 1,

through 1-13.) The evidence that Kra!ovec kicked Deputy Michaelson was
not only sufficient, it was overwhelming.
The evidence of intent is also overwhelming. Intention is "manifested by
the commission of the acts and surrounding circumstances." I.C. § 18-115. That
Kralovec kicked Deputy Michaelson in the course of angry and violent resistance
to the deputies as they attempted to perform their duties (Trial Tr., p. 168, L. 12 p. 181, L. 2; p. 251, L. 1 - p. 259, L. 24; p. 291, L. 4-p. 304, L. 13; p. 327, L. 4p. 335, L. 6; p. 364, L. 3 - p. 375, L. 2; State's Exhibits 1, 6) amply showed his
intent.
Application of the correct standard of review, without substitution of the
views of the jury as to the credibility of witnesses, the weight to be given to the
testimony, or the reasonable inferences to be drawn from the evidence, shows
more than ample evidence of Kralovec's guilt.

II.
Kralovec Has Failed To Show That Evidence Of Events Prior To His Arrival At
The Jail Was Inadmissible

A

Introduction
The district court held that Exhibit 6, an audiotape of Kralovec's arrest and

transportation to the county jail by Boise City Police Officer Miller, was
admissible.

(R., pp. 147-50.)

Kralovec argues the evidence was unfairly

prejudicial, and therefore inadmissible, because it showed he was "extremely
drunk and highly obnoxious" and that Officer Miller was "kind, patient, calm, and
concerned." (Appellant's brief, p. 17.) This argument fails because evidence that
6

Kralovec was drunk and obnoxious and that Officer Miller behaved professionally
was not unfairly prejudicial.

B.

Standard Of Review
The trial court has broad discretion in determining the admissibility of

evidence. State v. Harris, 141 idaho 721, 724, 117 P.3d 135, 138 (Ct. App.
2005). A trial court's determination of whether evidence is supported by proper
foundation is reviewed on appeal for an abuse of discretion standard. State v.
Sheahan, 139 Idaho 267, 276, 77 P.3d 956, 965 (2003); State v. Salazar, 153
Idaho 24, 26, 278 P.3d 426, 428 (Ct. App. 2012).

C.

The District Court Did Not Abuse Its Discretion When It Admitted The
Recording Of Kralovec's Interaction With Officer Miller
Evidence may be excluded

if its potential for "unfair prejudice"

substantially outweighs its probative value. I.R.E. 403. "Unfair prejudice" is the
tendency to suggest a decision on an improper basis. State v. Ruiz, 150 Idaho
469, 471, 248 P.3d 720, 722 (2010). Neither of the grounds for exclusion-that
the evidence shows Kralovec was drunk and obnoxious or that Officer Miller
behaved professionally-was unfairly prejudicial because neither suggests a
decision on an improper basis. 2 Rather, Kralovec's behavior from the time of his

The district court also properly held that evidence of Kralovec's post-arrest
behavior did not fall within the scope of I.R.E. 404(b), which generally excludes
Distinguishing between
evidence of prior bad acts showing propensity.
Kralovec's post-arrest behavior while being brought to the jail and his post-arrest
behavior in the jail is not justified. The evidence of his post-arrest behavior is a
continuous course and shows his mental state at the time of the battery. It is not
evidence of misbehavior unrelated to the charge and used to demonstrate
propensity, and therefore does not fall within the ambit of 1.R.E. 404(b).
2
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even
kick, and

the
some sort

state

only

general disposition. Even if potentially prejudicial,

Kralovec's obnoxiousness, manifested as anger, frustration and aggression
towards officers who were, respectively, arresting him and processing him into
the jail, was highly probative of his mental state when he kicked Deputy
Michaelson.
Kralovec argues that evidence showing his statements and actions toward
Officer Miller, and Officer Miller's professional response to him, creates
"prejudice," but never articulates how the prejudice is unfair. (Appellant's brief,
pp. 16-20.) The closest he comes is claiming that his threatening and abusive
behavior toward Officer Miller is not relevant to his intent when kicking Deputy
Michaelson.

(Appellant's brief, p. 19.) The evidence, however, clearly shows

that Kralovec's anger and frustration over being arrested and jailed was not
limited to Officer Miller, but was directed at all the officers involved.
Kralovec also argues that the state originally "argued that the encounter
between Officer Miller and Mr. Kralovec was completely unrelated to the battery
charge," but then "changed its position and sought admission of the audio."
(Appellant's brief, p. 17.) First, this argument is irrelevant. Whether the state
changed its position on admissibility has nothing to do with whether the district
court

abused

its

discretion.

Second,

this

argument

is

based

on

a

misrepresentation of the record. The pages of the record cited in support of this
argument (id. (citing R., pp. 47-48)) are the state's opposition to Kralovec's
motion for joinder of the misdemeanor charge upon which he was arrested and

8

does not mention the recording at al!.

The

that

state

recording was inadmissible is completely false.
After his arrest, Kralovec demonstrated anger, hostility, and aggression
that culminated in his fighting jail deputies trying to process him. Evidence of that
anger, hostility and frustration was relevant to Kralovec's motive and intent when
he kicked Deputy Michaelson, and created no risk of unfair prejudice, much less
unfair prejudice that outweighed the probative value of the evidence. Evidence
of Kralovec's post-arrest behavior was properly admitted as within the discretion
of the district court.

111.
Kralovec Has Shown No Abuse Of Sentencing Discretion
A.

Introduction
Kralovec claims the district judge unduly limited the information he

considered at sentencing because he "did not review the trial transcripts and
exhibits prior to sentencing." (Appellant's brief, pp. 20-21.) This argument fails
because Kralovec never requested that the district judge review the trial
transcript or exhibits and he has failed to show fundamental error on appeal.

B.

Standard Of Review
Absent a timely objection, the appellate courts of this state will only review

an alleged error under the fundamental error doctrine. State v. Perry, 150 Idaho
209, 227, 245 P.3d 961, 979 (2010). To show fundamental error the appellant
must show that some action or inaction "(1) violates one or more of [her]
unwaived constitutional rights; (2) plainly exists (without the need for any
9

additional information not contained in the appellate record, including information
as

object was a tactical decision); and

was

harmiess. IQ.,,

C.

Kralovec Has Failed To Show Fundamental Error
Prim to sentencing Kralovec moved to have Judge Hoff (who conducted

the trial) preside over sentencing or, in the alternative, have Judge Scott "listen to
the audio" of the jury trial. (R., p. 218.) The judge denied the motion, stating that
the necessary information about the crime would be in the PSI and the defense
could "argue at sentencing any evidence." (Id.) Prior to sentencing Kralovec did
not submit additional evidence. (11/14/14 Tr., p. 82, Ls. 4-20; p. 83, L. 16 - p.
86, L. 20; p. 93, L. 20 - p. 95, L. 15.) After sentencing trial counsel asked
whether the judge had reviewed the video, and the judge indicated he had not.
(11/14/14 Tr., p. 118, L. 25- p. 119, L. 2.) On appeal, however, Kralovec claims
the "district court abused its discretion in refusing to review the trial transcripts
and exhibits prior to sentencing." (Appellant's brief, p. 20 (capitalization altered
and italics omitted). 3)

The record shows the district court did not "refus[e] to

review the trial transcript and exhibits prior to sentencing"; it simply was never
asked to. Because the error Kralovec claims on appeal was not preserved, and
he has neither asserted nor shown fundamental error, his claim fails.

Kralovec's appellate issue and argument cannot fairly be said to encompass the
actual pre-trial motion made. He has not claimed that he was entitled to have the
visiting judge who conducted the trial also conduct the sentencing, nor has he
attempted to show error in the district judge's ruling that listening to the tape of
the trial was unnecessary because the underlying facts of the crime would be
contained in the PSI. (Appellant's brief, pp. 20-21.)
3
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CONCLUSION
The

respectfully requests this Court

judgment

court.
DATED this 22nd day of December, 2015.

d "-'-'~'.

A.r-.....,

.--..-~---rtr'iY\

KENNETH K. JORG 'N '
Deputy Attorney Gen ral

CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this 22nd day of December, 2015, I caused
two true and correct copies of the foregoing BRIEF OF RESPONDENT to be
placed in the United States mail, postage prepaid, addressed to:
DEBORAH WHIPPLE
NEVIN, BENJAMIN, McKAY & BARTLETT LLP
303 W. BANNOCK
P. 0. BOX 2772
BOISE, ID 83701

Deputy Attorney General
KKJ/dd
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